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Constitutional Protection of the Eight op Freedom of Speech 
and of the Press. — The so-called guaranty of free speech and freedom 
of the press includes the right freely to speak, write and publish, 
without prior license, opinions or sentiments upon any subject, but with 
full liability for the consequences. 1 This right is protected by the Pirst 
Amendment of the Constitution, passed with the other "Civil Eights" 
amendments out of an abundance of caution lest personal liberties be 
restricted. 2 While it is clear that the first ten amendments bind only 
the federal government, 3 all the states have adopted substantially similar 
constitutional provisions, so that the right of free speech and freedom 
of the press has been tried out before both the state and the federal 
courts. The term is found in the law before the adoption of the con- 
stitution,'* and the effect of the guaranty is merely to safeguard and 
perpetuate rights previously well known and not in any sense to create 
or establish new ones. 5 

In general, so highly has freedom of speech and of the press been 
held that, regardless of subsequent punishment, no censorship before 
publication has been tolerated, and, in consequence, to this day, courts 
will neither enjoin publications 7 nor allow interference with them,* 
except in the special case where written utterances are a part of a 
conspiracy to injure property. 9 This distinction between enjoining pub- 
lication and punishing thereafter has been regarded as basic in dis- 
cussions concerning free speech and freedom of the press, a position 
possibly reinforced by the fact that censorship of spoken utterances 
is, in the nature of things, impossible. It is, perhaps, because of this 
fact that the case of Masses Publishing Co. v. Patten (D. 0., S. D., 
N. T. 1917) 57 N. Y. L. J. 1715, excited unusual interest. There, in 
an action to enjoin the postmaster of New York from keeping the 

Tatterson v. Colorado (1907) 205 U. S. 454, 27 Sup. Ct 556; Cooley, 
Const Lim. (7th ed.) 602 et seq.; 2 Kent, Comm. *17. 

'Cooley, op. cit., 365 et seq. 

"Storey, Constitution (5th ed.) § 1857, note a; see Barron v. Baltimore 
(1833) 32 U. S. 243; Twining v. New Jersey (1908) 211 U. S. 78, 29 
Sup. Ct. 14. 

4 4 Bl. Comm. *151. 

"Cooley, op. cit., 597 et seq.; see Robertson v. Baldwin (1897) 165 
U. S. 275, 17 Sup. Ct. 326; Brown v. Walker (1896) 161 U. S. 591, 16 
Sup. Ct. 644. 

•Brandreth v. Lance (N. Y. 1839) 8 Paige 24. The far reaching in- 
fluence of printing on education, now recognized as of vital importance 
to the state,_ was at first harshly opposed. Strict censorship was main- 
tained and rigidly enforced by the instrumentalities of the Crown, notably 
the Court of Star Chamber. The eventual freedom of the press dates 
from 1694. 4 Bl. Comm. *152 ». 

7« re Heffron (1913) 179 Mo. App. 639, 162 S. W. 652; Baltimore Life 
Ins. Co. v. Gleisner (1902) 202 Pa. 386, 51 Atl. 1024. 

"Ulster Square Dealer v. Fowler (1908) 58 Misc. 325, 111 N. Y. 
Supp. 16. 

"Gompers v. Bucks Stove & Range Co. (1911) 221 U. S. 418, 31 Sup. 
Ct. 492. When the publication was a petition repudiated by its signers, 
an injunction was granted on the basis of property right in the signature. 
Schwartz v. Edrington (1913) 133 La. 235, 62 So. 660. Similarly, the 
infringement of a copyright has been enjoined. Macmillan Co. v. King 
(D. C. 1914) 223 Fed. 862; see 25 Stat 1081, 9 U. S. Comp. Stat. (1916) 
§§ 9546o, 9557. 
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publication "The Masses" out of the mail, the court held that, under 
the terms of the Espionage Act of June 15, 1917, the defendant 
was not warranted in excluding the paper. A subsequent court order 
preventing the effective operation of this injunction has made possible 
the very result which the plaintiff sought to avoid. 10 It has been con- 
tended that by impeding the circulation of the magazine the right to 
publish was infringed. This position is unsound, for, even granting 
that the publication is legal, there is no reason outside of policy why 
the government need assist in its circulation. It is well settled that 
Congress may place restrictions on the use of the postal system with- 
out infringing freedom of the press, since there is no denial of the 
right to publish but simply a refusal to allow a governmental agency 
to be of assistance in the publication. 11 The result of the litigation 
over "The Masses", then, in its legal significance, was not in violation 
of the right of freedom of the press. 

A much more serious situation arises under the Trading With The 
Enemy Act of October 6, 1917, § 19 of which forbids the distribution 
by any means, of matter declared unmailable under the Espionage 
Act. Such a statute in effect makes impossible publication of certain 
classes of opinions 12 and raises directly the question of the nature and 
extent of the right. This question assumes unusual and vital impor- 
tance particularly at a time when, despite the fact that rash and 
violent statements are highly provocative, the right is most valuable 
and its denial most oppressive. 

Though originally the guaranty of freedom of speech and of the 
press may have implied merely freedom from censorship, 13 yet to-day, 
it protects, in general, from punishment after publication as well, else 
there is scant comfort in the constitutional provision. The rule of law 
seems clear. A man may safely express any opinion not contrary to 
the public morals and not inciting to a breach of the law. 14 The appli- 
cation of this doctrine, however, to particular states of fact opens up 
vast fields of controversy. It would seem unquestioned that some 
publications may be neither prevented nor punished, 15 and, while it 

"Masses Pub. Co. v. Patten (C. C. A. 1917) 57 N. Y. L. J. 1725. 

u Ex parte Jackson (1877) 96 U. S. 727; In re Rapier (1892) 143 U. S. 
110, 12 Sup. Ct 374; cf. Lewis Pub. Co. v. Morgan (1912) 229 U. S. 288, 
33 Sup. Ct 867. The reasoning of the courts in these cases seems to be 
that since other means of circulation are open, freedom of the press is 
not restricted by a denial of the privileges of the mail. 

"Title XII, § 1 of the Espionage Act makes unmailable any publication 
which violates any section of the act Title I, § 3 forbids: (a) the willful 
making of a false statement with the intent to interfere with the opera- 
tion or success of the military or naval forces of the_ United States or, 
(b) willfully causing insubordination, disloyalty, resistance or refusal 
of duty in the military or naval forces of the United States or, (c) will- 
fully obstructing recruiting. 

"Cooley, op. tit., 602; 4 Bl. Comm. *152. 

"Cooley, op tit., 604, 605. 

a Ex parte Harrison (1908) 212 Mo. 88, 110 S. W. 709. A law for- 
bidding the nomination, endorsement, or recommendation of a candidate 
for a judicial or educational office by a political party is a denial of the 
freedom of speech. State v. Junkin (1909) 85 Neb. 1, 122 N. W. 473. 
But it is not unconstitutional to agree voluntarily not to enter the pub- 
lishing business, Cowan v. Fairbrother (1896) 118 N. C. 406, 24 S. E. 212, 
or to use exclusively news furnished by one press bureau. Mathews v. 
Associated Press of New York (1893) 136 N. Y. 333, 32 N. E. 981. 
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is well settled that the publication of other classes of matter will 
incur liability, 10 the determination of what is blameable and what is 
not is merely a matter of implication and policy. 17 "What may be spoken 
without incurring liability must be determined "by such standards as 
the law affords". 14 In this way, each case is made to stand on its 
own facts, a result which is perfectly consistent with common law 
principles. 

While the fact that the right is not definitely fixed, and may, 
therefore, grow with public opinion, is obviously advantageous, yet 
it is equally clear that there is danger in the fact that, because of its 
very indefiniteness, the right is most apt to be restricted unfairly 
and unwisely at the very time when it is most cherished and valuable. 
After all, the entire question of freedom of the press is a matter as 
much social as legal, for men may differ as to what words tend to a 
breach of the law or an upheaval of our institutions. With this in 
mind, it is submitted that, if the right is to have any value as a 
guaranty of personal liberty, the widest latitude should be allowed in 
the construction and enforcement of the two statutes above mentioned. 
Even if this is done, ihe constitutionality of the provision of the 
Trading With The Enemy Act, just discussed, seems questionable. 19 

"«* * * where blasphemous, immoral, treasonable, schismatical, sedi- 
tious, or scandalous libels are punished by the English law, * * * the 
liberty of the press, properly understood, is by no means infringed or 
violated." 4 Bl. Comm. *1S1. Neither freedom of speech nor of the press 
is violated by holding the defendant liable for the publication or utterance : 
of a libel, Kelly v. Independent Pub. Co. (1912) 45 Mont. 127, 122 Pac. 735; 
State v. Pape (1916) 90 Conn. 98, 96 Atl. 313; of a slander, Hyde v. State 
(1915) 159 Wis. 651, 150 N. W. 965; of contempts of court, United States 
v. Toledo Newspaper Co. (D. C. 1915) 220 Fed. 458; MacDougall v. 
Sheridan (1913) 23 Idaho 191, 128 Pac. 954; of profane language, State 
v. Warren (1893) 113 N. C. 683, 18 S. E. 498; of obscene matter, Clark 
v. United States (C. C. A. 1914) 211 Fed. 916; of advertisements of 
lotteries, Hart v. People (N. Y. 1882) 26 Hun 396; of matter invading the 
right of privacy, Pavesich v. New England Life Ins. Co. (1905) 122 Ga. 
190, 50 S. E. 68; of blackmail, Louisiana v. Goodwin (1885) 37 La. 713; 
or of papers devoted either to criminal news, State v. McKee (1900) 
73 Conn. 18, 46 Atl. 409, or to scandal. State v. Van Wye (1896) 136 
Mo. 227, 37 S- W. 938; In re Banks (1895) 56 Kan. 242, 42 Pac. 693. 
It is not unconstitutional to provide for the censorship of public motion 
picture exhibitions. Mutual Film Corp. v. Ohio Industrial Comm. (1915) 
236 U. S. 230, 35 Sup. Ct. 387. Again, municipal regulations forbidding the 
making of speeches without permission either in public parks, Common- 
wealth v. Davis (1895) 162 Mass. 510, 39 N. E. 113, or in city streets, 
Fetts v. Atlanta (1904) 121 Ga. 567, 49 S. E. 793, have been upheld It 
is not an invasion of the constitutional right to forbid corporations to 
contribute to the expenses of a congressional campaign, United States 
v. U. S. Brewers Ass. (D. C. 1916) 239 Fed. 163, or to limit the amount 
of money used by candidates for publicity, Adams v. Lansdon (1910) 18 
Idaho 483, 496, 110 Pac. 280, or to forbid the requesting, giving, receiving 
or soliciting of campaign funds by civil service employees among each 
other. Ex parte Curtis (1882) 106 U. S. 371. 

"See State v. Pioneer Press Co. (1907) 100 Minn. 173, 110 N. W. 867; 
Strickland v. State (1911) 137 Ga. 1, 72 S. E. 260; Warren v. United States 
(C. C. A. 1910) 183 Fed. 718. 

"Cooley, op. cxt., 605. 

"See footnote 11, supra. 



